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This paper reviews the decision of the Kenyan Supreme Court in the challenge to the Presi-

dential Election of 4 March 2013. The Court's reasoning in Odinga v IEBC is read against the 

background of the widespread violence and profound national crisis that resulted from 

Kenya’s previous, disputed elections in December 2007. The report of the Kriegler Commis-

sion into the 2007 electoral process recommended the creation of a special court be created 

to deal with election disputes  and this was realized with the passage of a new constitution 

for Kenya in 2010. The latter was also seen by reformers as marking a broader  transforma-

tion; an attempt, as Makau Mutua put it, to 'tame Leviathan'. The petitions before the Su-

preme Court in 2013 were therefore widely seen as a test for the Court in relation to the 

resolution of disputed elections, and more broadly as a crucial moment in the early history 

of Kenya's new constitutional dispensation, held out as founding a second republic, de-

signed to vindicate the rule of law where the colonial administration and the first independ-

ent republic had notoriously failed. 

This review is concerned chiefly with the normative implications of the judgment and the 

critical issues of constitutionalism it raises, rather than with a factual assessment of the con-

duct of the election as such. It attends to the manner in which the Court produced and man-

aged the boundary between politics and the law and, specifically, the nature and limits of 

legitimate executive power. In conclusion it can be argued that the pattern of reasoning in 

Odinga v IEBC reinforces rather than challenges the traditional, Hobbesian characteristics of 

the Kenyan state. 
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